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AGENDA 

SPECIAL BOARD OF DIRECTORS MEETING 
18700 Ward Street, Fountain Valley, CA (714) 378-3200 

Thursday, March 12, 2015, 8:30 a.m. – Boardroom  
 
 PLEDGE OF ALLEGIANCE  
 

ROLL CALL 
 

VISITOR PARTICIPATION 
 
Time has been reserved at this point in the agenda for persons wishing to comment for up to 
three minutes to the Board of Directors on any item that is not listed on the agenda, but within 
the subject matter jurisdiction of the District.  By law, the Board of Directors is prohibited from 
taking action on such public comments.  As appropriate, matters raised in these public 
comments will be referred to District staff or placed on the agenda of an upcoming Board 
meeting. 
 
At this time, members of the public may also offer public comment for up to three minutes on 
any item on the Consent Calendar.  While members of the public may not remove an item 
from the Consent Calendar for separate discussion, a Director may do so at the request of a 
member of the public. 
 

 MATTERS FOR CONSIDERATION  
 
1. RESCISSION OF THE BOARD’S FEBRUARY 18, 2015 DIRECTION TO STAFF AND 

CONSULTANTS TO NEGOTIATE A NATIONAL CONTINGENCY PLAN OVERSIGHT 
AGREEMENT WITH THE ENVIRONMENTAL PROTECTION AGENCY 

 
 RECOMMENDATION:  Adopt resolution rescinding Resolution No. CS-15-2-1, adopted 

February 18, 2015, directing staff and its consultants to work 
with the United States Environmental Protection Agency 
(USEPA) for an Agreement by which the USEPA would be the 
oversight entity for the National Contingency Plan process for 
the North Basin Groundwater Contamination Cleanup Project 

 
2. AUTHORIZATION TO NEGOTIATE A DRAFT OVERSIGHT AGREEMENT WITH THE 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY FOR THE NORTH BASIN 
GROUNDWATER CONTAMINATION  

 
 RECOMMENDATION:  Authorize staff to negotiate a draft Agreement with the United 

States Environmental Protection Agency (USEPA) to establish 
the USEPA as the regulatory oversight agency for the District’s 
North Basin technical activities 

  
DIRECTOR’S ANNOUNCEMENTS/REPORTS 
 
GENERAL MANAGER’S ANNOUNCEMENT/REPORT 
 
ADJOURNMENT  
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In accordance with the requirements of California Government Code Section 54954.2, this agenda has been 
posted in the main lobby of the Orange County Water District, 18700 Ward Street, Fountain Valley, CA and on 
the OCWD website not less than 24 hours prior to the meeting date and time above.  All written materials 
relating to each agenda item are available for public inspection in the office of the District Secretary. Backup 
material for the Agenda is available at the District offices for public review and can be viewed online at the 
District’s website: www.ocwd.com 
 
Pursuant to the Americans with Disabilities Act, persons with a disability who require a disability-related 
modification or accommodation in order to participate in a meeting, including auxiliary aids or services, may 
request such modification or accommodation from the District Secretary at (714) 378-3233, by email at 
jdurant@ocwd.com by fax at (714) 378-3373.  Notification 24 hours prior to the meeting will enable District staff 
to make reasonable arrangements to assure accessibility to the meeting. 
 
As a general rule, agenda reports or other written documentation has been prepared or organized with respect 
to each item of business listed on the agenda, and can be reviewed at www.ocwd.com.  Copies of these 
materials and other disclosable public records distributed to all or a majority of the members of the Board of 
Directors in connection with an open session agenda item are also on file with and available for inspection at the 
Office of the District Secretary, 18700 Ward Street, Fountain Valley, California, during regular business hours, 
8:00 am to 5:00 pm, Monday through Friday.  If such writings are distributed to members of the Board of 
Directors on the day of a Board meeting, the writings will be available at the entrance to the Board of Directors 
meeting room at the Orange County Water District office. 

http://www.ocwd.com/
mailto:jdurant@ocwd.com


 
AGENDA ITEM SUBMITTAL 

 
Meeting Date:   March 12, 2015  Budgeted: N/A 
 Budgeted Amount: N/A 
To:  Board of Directors Cost Estimate: N/A 
         Funding Source:  N/A 
 Program/ Line Item No. N/A 
From:  Mike Markus General Counsel Approval: N/A 
 Engineers/Feasibility Report: N/A 
Staff Contact: W. Hunt, R. Herndon 
 

CEQA Compliance: N/A 

Subject:  RESCISSION OF THE BOARD’S FEBRUARY 18, 2015 DIRECTION TO 
STAFF AND CONSULTANTS TO NEGOTIATE AN NCP OVERSIGHT 
AGREEMENT WITH THE ENVIRONMENTAL PROTECTION AGENCY 

 
SUMMARY 
 
The District has received a letter from an attorney representing one of the defendants in 
the North Basin VOC lawsuit, threatening to sue the District for an alleged Brown Act 
violation.   The basis of that claim is that the Board of Directors acted in closed session on 
February 18, 2015 to direct its staff and consultants to work with the United States 
Environmental Protection Agency (USEPA) on an Agreement, to be considered by the 
Board of Directors, by which USEPA would be the oversight entity for the National 
Contingency Plan (NCP) process for the North Basin Groundwater Contamination Cleanup 
Project.  While the District disagrees with the claim that the Board of Directors violated any 
provision of the Brown Act by taking this action, the expenditure of potentially significant 
litigation defense costs and the commitment of staff resources can be avoided, and the 
claim rendered moot, if the Board of Directors rescinds its February 18, 2015 action.  The 
Board retains the discretion to consider the same action in open session. 
 
Attachment(s):  Musick, Peeler & Garrett letter dated February 27, 2015 
 
RECOMMENDATION 
 
Adopt resolution rescinding Resolution No. CS-15-2-1, adopted February 18, 2015, 
directing staff and its consultants to work with the USEPA for an agreement by which the 
USEPA would be the oversight entity for the NCP process for the North Basin Groundwater 
Contamination Cleanup Project. 
 
BACKGROUND/ANALYSIS 
 
The North Basin and South Basin areas of the Orange County Groundwater Basin have 
been impacted by contamination of volatile organic compounds (VOCs).  Consistent with 
its updated Groundwater Quality Protection Policy, adopted in August 2014, the District is 
following the NCP process with the objective of developing remedial plans to prevent 
further migration of contaminated groundwater into the Principal Aqueduct that is used for 
drinking water supplies.  The NCP is an established set of federal regulations and 
procedures that have been applied to address remediation of numerous contamination 



situations throughout the nation.  The NCP process involves coordination with and input 
from regulatory agencies, responsible parties (i.e., polluters) and the community. 
At its February 18, 2015 regular Board meeting, the Board received a status report and 
overview of the District’s activities in implementing the NCP process for the North Basin 
and South Basin groundwater cleanup projects.  District Special Counsel and a consultant 
explained the NCP process, the role of federal and state regulatory agencies (i.e., USEPA, 
DTSC, Regional Board), and indicated that a regulatory agency typically oversees the 
development of a cleanup plan and project under the NCP.  In the closed session portion 
of that meeting, the Board of Directors voted to direct staff and its consultants to work with 
USEPA for an oversight agreement regarding the groundwater cleanup plan for the North 
Basin, which would be brought to the Board of Directors for consideration at an open and 
public meeting.  That decision, along with the roll call vote of the Board members, was 
reported publicly at the conclusion of the closed session on February 18th. 
 
On February 27, 2015, the District and members of the Board of Directors received a letter 
from the law firm of Musick, Peeler & Garrett (Attachment A), attorneys for defendant 
Arnold Engineering Company in the North Basin VOC litigation, alleging that the District 
violated the open meeting provisions of the Brown Act when the Board of Directors took 
the action on February 18, 2015 regarding the preparation of an USEPA oversight 
agreement.  The Musick, Peeler letter demands that the OCWD Board of Directors “cure 
and correct” this action by making “a formal and explicit withdrawal” of the Board’s 
February 18th action, and threatens to file a lawsuit against the District if the Board of 
Directors does not do so. 
 
Under the Brown Act (Government Code § 54960.1), a lawsuit cannot be filed against an 
agency for certain alleged violations of the Brown Act unless the party seeking to sue first 
makes a formal written demand upon the agency to “cure and correct” the alleged Brown 
Act violation, and the agency fails or refuses to do so.  If the agency “cures and corrects” 
the claimed Brown Act violation and provides written notice of that action to the potential 
litigant, the matter is deemed resolved and no litigation may be filed. 
 
District General Counsel has reviewed the Musick, Peeler letter and does not believe that 
the Brown Act claims would prevail should Arnold Engineering file suit.  Among other 
factors, the North Basin NCP process was agendized and discussed at length in open 
session, and the actions of District staff to meet with USEPA or another regulatory agency 
regarding an agreement does not require Board approval, although final approval of any 
such agreement rests with the Board of Directors.  Notwithstanding these factors, however, 
it is estimated that defending against the threatened Brown Act litigation would require the 
District to incur significant legal fees, divert staff resources from ongoing District projects to 
provide litigation support, and potentially create a distraction from the important issues 
relating to the District’s pursuit of the NCP process.  For this reason, General Counsel 
recommends that the Board consider “curing and correcting” the alleged Brown Act 
violation by rescinding its February 18th action without conceding that this action was in any 
way invalid or illegal.  Should the Board rescind its February 18th action, District General 
Counsel will transmit a written notice to Musick, Peeler , which renders any threatened 
lawsuit moot. 
 
Should the Board of Directors rescind the February 18, 2015 action as recommended by 
General Counsel, the Board nonetheless retains full and unrestricted authority and 



discretion to consider in the open session portion of its Board meeting the very same issue, 
i.e., whether to direct its staff and consultants to work with USEPA regarding an agreement 
by which USEPA would serve as the oversight entity for the NCP process for the North 
Basin Groundwater Contamination Cleanup Project. 
 
PRIOR RELEVANT BOARD ACTIONS  
 
2/18/2015 CS-15-2-1 Directing staff and its consultants to work with the USEPA for an 
agreement by which the USEPA would be the oversight entity for the NCP process for the 
North Basin Groundwater Contamination Cleanup Project 
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FILE NO.: 02108.001 

 
February 27, 2015 

BY EMAIL 

Ms. Cathy Green (CTPGreen@Verizon.Net) 

President 

ORANGE COUNTY WATER DISTRICT 

18700 Ward Street 

Fountain Valley, CA  92708 

 

Re: Improper Approval of North Basin Superfund Item In Violation of  

The Brown Act at The District’s February 18, 2015 Board Meeting 

Dear Ms. Green: 

This letter is to notify you on behalf of our client The Arnold Engineering Company 

(“Arnold Engineering”) of substantial violations of important provisions of the Ralph M. Brown 

Act (the “Brown Act” or “Act”), which  invalidate an action taken by the Board of the Orange 

County Water District (“OCWD”) at its February 18, 2015 meeting which you have now publicly 

announced.   

At that meeting, the OCWD Board apparently, and without notice to the Public as 

required by the Act, gave approval for its outside attorneys and consultants to negotiate a 

Superfund Alternative Approach Agreement with USEPA Region IX for the North Basin area of 

Anaheim and Fullerton (the “SAA Agreement”).  The vote of approval was taken in closed session 

and announced at the end of the Board meeting at a resumed open session despite the fact that such 

action was not noticed at all in the Board’s Agenda. 

The action taken was not in compliance with the Brown Act because it occurred as 

the culmination of a discussion in closed session of a matter which the Act does not permit to be 

discussed in closed session, and because there was no notice to the public on the posted agenda for 

the meeting that the SAA Agreement matter would be discussed in open or closed session.  

Further, there was no finding of fact made by the OCWD Board that urgent action was necessary 

on a matter unforeseen at the time the agenda was posted. 

This Board Action is especially disconcerting given that Arnold Engineering was 

wrongfully sued by OCWD in the OCWD v. Northrop, et al. action and has been forced to spend 



 

 

 

Ms. Cathy Green 

ORANGE COUNTY WATER DISTRICT 

February 27, 2015 
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MUSICK,  PEELER  &  GARRETT  LLP  
ATTOR NE YS AT LAW  

literally millions of dollars to defend itself against that improper lawsuit dealing with the same 

geographic area. 

As you are no doubt aware, the Brown Act creates specific agenda obligations for 

notifying the public with a “brief description” of each item to be discussed or acted upon, and also 

creates a legal remedy for illegally taken actions – namely, the judicial invalidation of them upon 

proper findings of fact and conclusions of law. 

Under that provision, Government Code §54960.1, we demand that the OCWD 

Board cure and correct the illegally taken action by making a formal and explicit withdrawal of the 

Board’s February 18, 2015 approval of the negotiation of an SAA Agreement (or any other action 

taken on the North Basin related to USEPA involvement).  After the rescission of this improper 

action, any future consideration by the OCWD Board of such an agreement should be properly 

noticed on the agenda for the open session of a regular OCWD Board meeting.  Further, copies of 

all documents relevant to any North Basin SAA Agreement action the OCWD Board may consider 

in the future should be posted on OCWD’s public website with the Board agenda for the meeting 

at which the SAA Agreement item will be considered. 

As provided by §54960.1 of the Brown Act, OCWD has 30 days from the receipt of 

this demand to either cure or correct the challenged action or inform me of OCWD’s decision not 

to do so.  If OCWD fails to cure or correct as demanded, such inaction may leave us no choice but 

to seek a judicial invalidation of the challenged action under Section 54960.1, in which case we 

would seek a court to order for OCWD to pay court costs and reasonable attorneys’ fees in this 

matter, under §54960.5. 

 Very truly yours, 

 

Steven J. Elie 
for MUSICK, PEELER & GARRETT LLP 

 

SJE:ra 

 

cc: Board of Directors (Via Board Secretary Janice Durant) 

(JDurant@OCWD.com) 

Michael R. Markus, General Manager 

 



 
AGENDA ITEM SUBMITTAL 

 
Meeting Date:   March 12, 2015  Budgeted: N/A 
 Budgeted Amount: N/A 
To:  Board of Directors Cost Estimate: N/A 
         Funding Source:  N/A 
 Program/ Line Item No. N/A 
From:  Mike Markus General Counsel Approval: N/A 
 Engineers/Feasibility Report: N/A 
Staff Contact: W. Hunt/ R. Herndon 
 

CEQA Compliance: N/A 

Subject:  AUTHORIZATION TO NEGOTIATE A DRAFT OVERSIGHT AGREEMENT 
WITH THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
FOR THE NORTH BASIN GROUNDWATER CONTAMINATION  

 
SUMMARY 
 
In accordance with the Board’s direction, staff has implemented a National Contingency 
Plan (NCP) protocol for the investigative work and remedial actions at the North Basin 
Groundwater contamination sites.  Part of that protocol calls for regulatory oversight and 
concurrence of District actions.  In response to this need, staff is seeking approval from the 
Board to negotiate the terms of this agreement with the United States Environmental 
Protection Agency (EPA).  The resulting language in the Agreement will be presented for 
future Board consideration and approval. 
 
RECOMMENDATION 
 
Authorize staff to negotiate a draft Agreement with the United States Environmental 
Protection Agency (USEPA) to establish the USEPA as the regulatory oversight agency for 
the District’s North Basin technical activities 
 
BACKGROUND/ANALYSIS 
 
The North Basin area of the Orange County Groundwater Basin has been impacted by 
contamination of volatile organic compounds (VOCs).  Consistent with the updated 
Groundwater Quality Protection Policy, adopted in August 2014, the District is following the 
NCP process with the objective of developing a remedial plan to prevent further migration 
of VOC-contaminated groundwater into the Principal Aquifer.  One of the essential 
components of the NCP process includes active oversight and review by regulatory 
agencies.  Considering the scale and complexity of the task at North Basin, the EPA is the 
most logical choice to serve in this capacity. 
 
  



PRIOR RELEVANT BOARD ACTIONS   
 
6/18/14, R14-6-85  Authorize issuance of an Agreement to Intera for an amount not to 
exceed $349,900 for groundwater flow and contaminant transport modeling to support 
National Contingency Plan work to address groundwater contamination. 
 
5/21/14, R14-5-73  Authorize execution of an Agreement with Kennedy/Jenks Consultants 
for an amount not to exceed $939,000 to provide consultation services, attend meetings, 
perform remedial evaluations, and prepare documents in support of the North Basin NCP 
process as described in the proposal dated May 13, 2014. 
 
4/2/14, M14-60 Direct staff to obtain a detailed scope of work and negotiate contracts for 
final approval by the Board as follows:  1) Consultation services and fate and transport 
modeling services in support of the NCP process regarding remedial evaluations of 
contamination in the North Basin area for a combined amount not to exceed $1,600,000; 
and 2) Specialized legal services from Pillsbury Winthrop Shaw Pittman in support of the 
North Basin NCP process. 
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